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CLAN is a National, Independent, Peak Membership Body which

supports, represents and advocates for people who were raised in
Australian Orphanages, Children’s Homes, Foster Care & Other
Institutions.

“Pedophile’s get leniency in court.
Where is the leniency for those who

were abused as children?”

- Tony, 53, from VIC
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Consultation Paper: Criminal Justice

CLAN would like to thank the Royal Commission into Institutional Responses to Child Sexual Abuse
for the opportunity to respond to this consultation paper. CLAN would like to commend you for
addressing the very important issue of Criminal Justice. Although your paper states that many of
the negative experiences you have heard occurred from earlier periods of time in history on to the
early 2000’s, we believe that the accounts we are hearing on a day to day basis are proving
otherwise. While the majority of victims we deal with have experienced historical abuse, the
criminal justice system is still responding in a similar manner. That is, a number of Care Leavers are
only now reporting their abuse and thus some are going on to have their cases prosecuted. For
many of those that CLAN have supported through this process, the system has overwhelmingly
failed them in one way or another. Whether it be in the reporting stage, the responses of the police
or DPP’s office to their alleged abuse, failures throughout the prosecution, or being let down in the
sentencing or post sentencing phase, the system has not been ideal for Care Leavers who are trying
to navigate it. We hope that by reading this submission you will gain a greater understanding into
the areas of the criminal justice system that are needing improvement so that ALL Care Leavers
have access to justice for the abuse the suffered.

Issues with Reporting abuse

For many Care Leavers, reporting abuse is an extremely difficult task. Not only is it psychologically
and emotionally draining but the physical task of trying to answer specific questions and details
about events which occurred in childhood can be a daunting one. This situation is easily
compounded when Care Leavers are reporting to police who have no understanding of the Care
Leaver experience and who do not understand the psychological difficulties created by child abuse
and the limitations on an adult’s memory who is suffering from Post-Traumatic Stress Disorder.
Police who present as insensitive and uneducated concerning the above issues then contribute to a
re-traumatisation of the Care Leaver. It is evident from many Care Leavers we have supported to
report their abuse that many police officers need additional training in this area.

Furthermore, CLAN also see the need for police to be trained in Care Leaver’s history regarding the
child welfare system and historically, the police department’s role in it. Many Care Leavers have
difficulties reporting their abuse or dealing with police because of their past history with police
officers. For many Care Leavers their dominant memories of police either involve police removing
them from their families, or of police picking them up for absconding from Orphanages Children’s
Homes &Foster Care and returning them into the hands of the abusers. No questions asked.

There are also various accounts from Care Leavers about police brutality on some occasions when
they were picked up after absconding. For many Care Leavers these memories are so pervasive they
can be too difficult to overcome. The lack of trust in police and the fear of authority is too deeply
ingrained in many Care Leavers to challenge. Therefore, it is obvious to CLAN that police need
greater training in dealing with Care Leavers because of this unique history.
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This also begs the question as to whether ordinary police officers should be the ones taking
statements or if any allegation of child abuse is made should it be immediately referred to either a
child abuse specialist unit or a historical crimes specialist unit (obviously depending on when the
crime occurred). We are hopeful that since this Royal Commission has been underway police officers
and those in charge of professional development have given more attention and understanding to
the need to be trained and informed about both Care Leaver and historical child abuse issues. If not
we strongly recommend that ALL police officers who will take statements of alleged child abuse be
given mandatory training in the above issues.

CLAN are also aware that another issue which creates difficulty for those wanting to report their
abuse is the recommendation that they attend the police station closest to where the abuse
occurred. For many Care Leavers this is beyond difficult, it may be impossible. Many Care Leavers
are elderly, sick, suffer from a physical or psychological disability, or have consequently moved
interstate or overseas. This requirement or recommendation places an added hurdle in the way of
many Care Leavers who upon hearing this say it is all too difficult and give up on their quest for
justice.

CLAN also recommends that whenever a Care Leaver or other victim of childhood abuse comes
forward to make a statement, that it be given with someone there as a support person. It can be
incredibly distressing and upsetting for someone reliving their abuse and not only do they require
emotional assistance while making a report but they also require assistance after the fact in recalling
what was said and what the next steps are as this information may not be processed properly at the
time and many Care Leavers forget what is supposed to happen. Having a support person there not
only lends that emotional assistance but gives the individual another set of ears and someone to
remember what else was said and what the next steps are in the process. This also highlights the
importance of follow up from the police after the initial report is made to give the Care Leaver the
important information regarding where to from here.

Concerning other types of reporting that does not necessarily involve the victim of the crime, CLAN
have a few comments. With regards to mandatory reporting, this is initially given to the local child
welfare department in most states with some exceptions.eg DOCS,FACS, Dept of Child Protection,
DHHS, Families SA.

Therefore, the reports are vetted to begin with as to what the local child welfare department
believes is important or poses an immediate risk to a child. Whilst CLAN understand the resourcing
issues that most child welfare departments face, it is evident that over the years a number of reports
have slipped through the cracks. Unfortunately, these are the cases that most of the time we find
out after it is all too late that someone has made a report that was never followed up on and now
that child is either dead or in a serious condition. CLAN itself has had to carry out mandatory reports
also, and whilst we held a strong belief that a child was being harmed (thus carrying out the process
of mandatory reporting) the local child welfare department, NSW DOCS, did not feel the same way.
We hold great hopes that these children do not one day become the same statistic of it being all too
late by the time child welfare decide to act. In saying this we feel that it may be a possibility to
report certain crimes (or belief in crimes) to the police directly instead of going through child
welfare. This may take the route of blind reporting if child welfare has failed to act or if the person
reporting believes it is something that needs police investigation.

The other difficulty with mandatory reporting to child welfare departments is that if the abuse has
occurred to a child in the care of the department this gives rise to a potential conflict of interest.
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Therefore mandatory reporting of child abuse should always be made to the police in the first
instance.

CLAN also believe that mandatory reporter’s identities should not be held confidential if they are
needed to give evidence at a trial. Whilst it may be important or in some cases in the best interests
of the victim or others surrounding the case to keep the mandatory reporters identity confidential, if
the mandatory reporter is needed to give evidence at trial etc, their identity obviously needs to be
revealed and should not be an impediment to a full and thorough prosecution.

Blind reporting is also a process that CLAN feels should continue for the sake of best practice and in
the best interests of justice. CLAN does not believe however that blind reporting should be a
standard practice for current children in care or concerning child abuse in the general population. If
a child is abused and someone else in a position of authority is aware then this information should
be passed on to the police in full. CLAN feels that blind reporting should only be a practice confined
to use in historical crimes, or where the victim is no longer a child and therefore has made a decision
themselves not to report their abuse.

Blind reporting where information is given about the offender and the circumstances surrounding
the abuse can be invaluable to the investigation and perhaps prosecution of other crimes that the
offender may have also committed. It can also be helpful in keeping other children and the broader
community safe from a perpetrator that may otherwise go undetected.

Lastly, when discussing the issue of offences for NOT reporting, CLAN do believe that this is an
extremely useful tool in encouraging everyone in society to protect children and to have the child’s
best interests at heart. Unfortunately, sometimes the only way to ensure that the right thing is done
is through the threat of a penalty or punishment.

While this legal obligation may be treated discretionally by the DPP’s office depending on the
circumstances, having some legislation enforcing the concealment of a crime as a punishable offence
will do more to assist children and other vulnerable persons than if it didn’t exist.

Police and DPP Responses

CLAN is aware that in the last 16 years that we have been supporting and advocating for Care
Leavers, there is a general reluctance to charge and prosecute historical crimes. We understand that
there is an increased difficulty in prosecuting these crimes due to the time factor but it many cases
Care Leavers have been turned away with no hope of seeking the justice they are entitled to. Care
Leavers are often told that it was too long ago or that there is not enough evidence. As you have
outlined in your paper, there seems to be a presumption from many police and DPP’s that in crimes
where the only evidence can be the victim’s word, there is an expectation that there should be
more. This sort of illogical reasoning needs to stop, and perhaps DPP’s and those working with them,
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also need to undergo training regarding historical crime especially that concerning child abuse and
the particular features of these crimes which are unique challenges that SHOULDN'T affect
willingness to prosecute.

After reading your paper CLAN is also more aware of the fact that many DPP’s may be wary of having
costs awarded against them and the police if the trial is unsuccessful. CLAN finds it deplorable that
this can be done. It is the state’s job and therefore the job of the DPP and police to attempt to
achieve justice for true victims; this should not be hindered by the threat of costs having to be paid.
This only works to counter the objective of putting historical sex criminals behind bars and not only
will it prevent justice being attained for victims but it also creates the possibility of more criminals on
the streets because the DPP thinks there is a chance they may not succeed. The fact that this is even
possible is completely unbelievable and needs to end immediately.

CLAN are curious to know if there have been any cases in any Australian jurisdiction where costs
have been awarded against the DPP and police department.

With regards to the police and investigation of crimes, CLAN believes that there needs to be more
proactive work and thinking outside the normal processes that they would generally pursue.

CLAN often has limited interactions with police departments who are investigating crimes. Some
more than others use CLAN as a resource, but many don’t. CLAN has many members who may be
victims, witnesses, or who may be able to corroborate events. Yet we rarely hear from police (bar a
few) asking for assistance or our involvement. Whilst we have had regular contact with the Victorian
SANO taskforce, and have had somewhat limited liaison with the NSW Police, we have only received
one email/contact from the QLD police in our 16 years of operation.

Please Refer to Appendix A for a table outlining each state’s police involvement with CLAN. Later in
this paper CLAN will speak about a Tasmanian case involving Kennerley Boys Home and numerous
victims of a paedophile. This investigation took over 8 years to conduct and CLAN did not receive
one contact to see if we had the details of anyone who may be a victim/witness of the same crimes.

Police need to start using advocacy groups such as CLAN as the invaluable resource that we are.
Alternatively we are unaware of any good reasons by various police departments not to source
witnesses to crimes in Orphanages and Children’s Homes. There are often state wide call outs for
people who serve as witnesses to a crime or who may know something to assist police, yet this has
never happened in the case of many, perhaps because the case is not high profile enough. CLAN
believes that if police used alternate resources like us, it would assist and hasten their investigations.

Another issue that CLAN has seen is prevalent with both the police and DPP is often a lack of
communication once an individual has made a statement or once charges have been laid. The whole
process can be extremely re-traumatising for Care Leavers, but when they feel they are not being
updated regularly or are left out of the loop it can be even more difficult. For some there is not just a
lack of communication but NO communication sometimes over periods of a year or more.

Indeed, there have been convictions in some cases of historical abuse where the perpetrators have
pleaded guilty and victims have not even been informed of this by police. Many of our members
have made a statement and then hear nothing more for months or even years as to what is
happening with an investigation etc. This leaves many feeling in a constant state of angst, concern,
depression and often hypervigilance. Police and those working with the DPP’s office need to
understand the psychological toll making a statement and undergoing this process can take on Care


kabilan.bascaran
Sticky Note
None set by kabilan.bascaran

kabilan.bascaran
Sticky Note
MigrationNone set by kabilan.bascaran

kabilan.bascaran
Sticky Note
Unmarked set by kabilan.bascaran


Leavers and other victims. It is not okay for them to leave victims hanging on and waiting for crumbs
of information. Communication about cases should be conveyed in easy English language .

CLAN is also concerned that victims do not receive enough support throughout the court process.
Earlier this year, CLAN’s CEO was in |38l in a courthouse and found a Care Leaver who was the
victim in a court case sitting all on his own with no support. He had not been informed by the
police or DPP’s office of any support agencies such as ours, he had also been to the Royal
Commission and had not been given our details to support him. This victim was sexually used by a

female cottage worker [REate=0

Police and the DPP’s office need to be aware of various support services for Care Leavers and other
victims so that they can refer on appropriately and ensure that all victims get the emotional support
they need in a highly distressing time. Also that they are referred to Care Leaver informed services.

In some instances, those who have made a statement are told by the police after a significant
amount of time that nothing can be done. They may only be given a small amount of details, or no
reason at all as to why their case cannot progress. Often Care Leavers are given a throwaway line or
are referred to Victims Services with no chance of attaining justice for crimes committed against
them and no adequate explanation either. For example, a Victorian CLAN member made a
statement to the Victorian SANO taskforce alleging sexual abuse by a nun and another male. The
nun was found to have died and the police said they have not identified the male.

In the letter this Care Leaver was sent they were merely told “Due to the available information,
police are unable to take the matter further” (please find letter attached - Appendix B). There is no
comprehensive explanation of the ‘available information’, or of the police’s efforts to identify the
male perpetrator, or what steps they have taken to investigate this case. A letter with this written in
it, is not acceptable, and is not an adequate explanation for a victim seeking criminal justice.

Similarly, CLAN also believe that all victims are entitled to know if their perpetrator has died, instead
of finding out via other means. As in the example above the police had informed this Care Leaver
that his perpetrator had died as due course of the investigation. In some circumstances this
information is not passed on.

Another of our members “T” only found out his perpetrator John Maria Beyer had died when
listening to a Royal Commission Public Hearing on the Salvation Army in September last year.

There needs to be a register similar to the sex offender one which states if the offender is alive or
deceased.

CLAN are also aware of some cases where DPP’s have either dropped a case in its entirety or have
downgraded charges often not to the best interests of the victim.

One of our members had her perpetrator charged as a child, and then later on the charges were
dismissed. This was only found recently in a request for files from pertaining to her

SUBM.0046.001.0797
CJS.0003.001.1370_R

case as she is taking on a civil suit. There was NO mention of the court case

REDACTED

This member has no more information other than this as to why the charges were dismissed at
court. When questioned on these decisions it has been our experience that there is a hesitation to
provide adequate reasons. This is not acceptable to Care Leavers and other victims as they deserve
reasoning as to why they won'’t experience the justice that they deserve.
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CLAN have an example from one of our members who was threatened with charges herself if she
kept pursuing the DPP to go ahead with her case

(Please see Appendix C). This is not a reasonable or acceptable response to ANY Care Leaver or
other victim of abuse.

DPP Complaints and Oversight Mechanisms

It is obvious that there needs to be some sort of complaints or oversight mechanisms for appealing
decisions made by the DPP’s office. For many Care Leavers, the hope of justice lives and dies in the
hands of the DPP’s office. Unfortunately, as addressed in the section above, many DPP’s may not
always have justice at the forefront of their considerations. When DPP’s unfairly assess how much
evidence they feel SHOULD be available as opposed to the reality of a child abuse case, and when
they are more concerned with their win/loss record, or the threat of paying costs, justice for Care
Leavers and other victims may not play a role in the decision making process.

When this happens, Care Leavers and other victims have no one to turn to, no one to fight for them,
and no one to keep the DPP’s office in check. Without a complaints or oversight mechanism, the
DPP’s office is free to carry on making decisions that are not in the best interests of justice or the
community. In order for any system to work in the best interests of the community as a whole there
needs to be transparency and accountability. This will not happen if they have no one to answer to.

As evidenced in the example in the previous section concerning the CLAN member who was
threatened with charges by the DPP, there was no one for her to

a) appeal the dismissal of her case to, and b) report the unconscionable conduct of the DPP in
threatening a victim who is just trying to obtain justice for herself because no one else is.

CLAN strongly recommends the introduction of a complaints and oversight mechanism that is
external to the DPP’s office.

We do not feel that it should take the form of an appeal through the court system, rather a separate
tribunal whose sole responsibility it is, is to keep the DPP in check by hearing complaints, conducting
reviews of decisions and by publishing this information for all to be aware of.

Child Sexual Abuse Offences

Firstly, CLAN would like to address the fact that we feel ALL child abuse should be covered in this
section, and that all child abuse offences need to be dealt with.

Concerning the offence of persistent child sexual abuse, whilst it has been a good effort on the
behalf of various states to acknowledge the difficulty in proving numerous incidents of child sexual
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abuse it does not address the difficulty many have in recalling sufficient detail to prove at least one
incident of sexual abuse. It is vital that the law and those working within it understand the child’s
experience of abuse and why such difficulties exist with recalling particulars of an event.

Children often have trouble recalling dates, names and places simply due to their age and brain
capability. However, when a child is being abused and is traumatised there are a number of both
psychological and physical responses which occur in a child’s body that makes it even more difficult
to recall specific information that they are unaware of the importance. There needs to be sufficient
education of those who make the law, those who work within, and those in the community who
serve on juries so as to understand the complexity of this as an issue. Whilst the persistent child
sexual abuse offence makes it easier for those who were abused numerous times over a long period
of time it doesn’t help to establish one or two instances of the crime if the child has difficulties
remembering. We do believe that the rules of evidence and other legislation need to recognise
these difficulties and that there needs to be more education for all those working within the legal
system including juries who are on a child abuse case.

Furthermore, if any legislation is adopted to address these concerns it should most definitely be
applied retrospectively, as should the persistent child sexual abuse legislation in all states.

CLAN strongly believes that ALL states need to adopt broader grooming offences which extend
beyond the grooming of the child to the grooming of family members which we know has played a
huge role in subsequent sexual abuse. Whilst we understand the difficulties in prosecuting broader
grooming offences if no sexual abuse has taken place, having these offences there enables police,
and the DPP’s office to take sexual predators out of the community before they do progress to the
act of sexual abuse. All those who deal with children including parents and families should be aware
of the signs and dangers associated with grooming in order to protect children. There are many ways
to groom a child and the psychological damage that this can inflict should be a punishable offence.
Once again, the law needs to adapt itself to secure justice and to protect children and the broader
community. It is not in the best interests of the child to NOT have grooming offences available
merely because these are more difficult to prosecute and this should always be the first and
foremost consideration.

CLAN also believes that there is a necessity for ‘Person of authority’ and concealment offences. As
mentioned above, psychological damage is something that needs to be considered, and when a
person of authority who is entrusted with the welfare or best interests of a child, abuses that child
the psychological damage can be irreparable. This is considered an aggravating factor for a reason
and as such it should rightfully be given its own offence.

Those who work in positions of authority with children need to be held to a higher standard as they
are members of society who have been entrusted to care for the welfare of children, when this is
broken it is difficult to ever go back. Also, those who are employed in these roles need to understand
their obligations and their duties and why it is such. If they cannot understand this, then they should
not be employed in these roles to begin with.

Obviously, CLAN is also in support of abolishing any remaining limitations periods. Both civil and
criminal limitations periods should be removed for ALL child abuse offences, not just sexual abuse.
The damage that ANY child abuse can do to a person is extensive and often many have not been able
to recover. The physical and psychological damage of ALL types of abuse can last a lifetime and
affect a person in all areas of their life. This sort of damage should be addressed by the courts and
these victims need a chance to have some justice done for them. Unfortunately, many Care Leavers
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have died before limitation periods were removed and they never had the opportunity to have their
abuse addressed. We do not want this to be the outcome for the Care Leavers who are in the care
system today.

CLAN strongly recommend that ALL jurisdictions adopt legislation which makes third parties and
institutions criminally responsible in some way for the abuse of children.

It is our job as a community to protect those who are more vulnerable than ourselves including
children. As we stated earlier in our submission, the NSW offence of concealing a serious indictable
crime should not be repealed as individuals need to be held responsible for doing the right thing and
for protecting those in our community who may not be able to protect themselves. Whilst it may not
be an offence which is enforced all the time depending on the circumstances, it’s mere existence
guides society about what the right, moral, and expected thing to do is. In circumstances that
endanger children this needs to be something that is enforced.

Failure to report and failure to protect offences should be introduced nationally, and this should
apply at both an individual and institutional/organisational level.

Unfortunately, there have been too many instances in Australia both historically and recently where
individuals and institutions have favoured to cover up the abuse of a child rather than do something
to protect them.

We have recently seen the case of Tiahleigh Palmer, a 12 year old girl who was in the QLD foster care
system [ ESES
REDACTED

In cases like these where foster carer’s are selected and paid to care for a child they need to be
held to a greater standard.

CLAN asks why the Qld Dept of Child Protection put a 12 yrs old girl into a foster family who had 2
adult sons. ?

REDACTED

It is not good enough for those who are accessories to this sort of crime to be charged with
perjury or perverting the course of justice, they need to be charged accordingly for NOT protecting
the child they were entrusted to look after.

Similarly, CLAN are all too well aware of other cases where institutions have behaved negligently
which has led to child abuse in the child welfare system.

For example, one of our members who is currently in gaol had it written in his |Ra=@State Ward File
(which CLAN personally delivered and has a copy of) that he ‘is living with a paedophile on

REDACTED

Surely this being wria state ward file shows negligence and criminal culpability on behalf
of the Department

Any subsequent child abuse committed by this paedophile on this child should be the joint
responsibility of thgm Department of Child Welfare who knowingly placed him in this man’s care
or did nothing to remove him from this man’s care.


kabilan.bascaran
Sticky Note
None set by kabilan.bascaran

kabilan.bascaran
Sticky Note
MigrationNone set by kabilan.bascaran

kabilan.bascaran
Sticky Note
Unmarked set by kabilan.bascaran


SUBM.0046.001.0801
CJS.0003.001.1374_R

Another case we are aware of which is more recent is one of a six year old boy who drowned in his
foster carers pool due to inadequate supervision

(http://www.courts.qgld.gov.au/data/assets/pdf file/0005/373091/cif-A-20150527.pdf).

The coroner’s report from May 2015 not only lists inadequate supervision by the foster carer as a
potential cause, but also the fact the QLD Department of Communities, Child Safety and
Disabilities had placed nine children in the care of these foster parents, with the foster mother
supervising 8 foster children on the day the drowning occurred, limiting her attention.

Surely these sorts of incidents warrant charges laid against the institution for third party
responsibility. While this sort of incident is a tragic accident there were also things that should be
foreseeable, and placing this many children with burnt out foster carers is not ideal and should not
be deemed as acceptable.

CLAN is also aware of a case in 2012 where a foster father was charged with sexually abusing his
foster daughter (http://www.smh.com.au/nsw/abused-while-in-care-is-no-care-at-all-20130915-
2tsto.html).

The foster father killed himself in gaol while awaiting trial and the foster daughter will never get an
opportunity of achieving justice.

Moreover, two years prior to this occurring, the NSW Department of Family and Community
Services had received a complaint from a former foster child who complained that this man acted
inappropriately with all the girls who were in his care and had done things which made this girl
feel uncomfortable. NSW FACS investigated this complaint, concluded that it was one word
against another and left all the children in the care of these foster parents, for another girl to be
continuously abused one year later.

Circumstances like these call for Institutions like the various Departments of Child Welfare in all
states to be held criminally accountable for their poor judgement calls which result in the abuse or
death of a child.

Issues with Prosecutions

If Care Leavers do manage to overcome the hurdles of making a police report and having charges
laid against their perpetrator, the next difficult step is the actual prosecution and trial. This can be a
very overwhelming and distressing process but this is often compounded by a number of issues.
Firstly, there are often huge delays between the actual charging or committal hearing of the
perpetrator compared to when the trial begins. This means that Care Leavers are left waiting in a
constant state of anxiousness and hypervigilance. A speedy trial is of benefit to everyone involved in
the process however the system does not seem able to keep up.

11
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CLAN is aware of a case in Tasmania involving Kennerley Boys Home (Billings, 2016, The Mercury).

The police investigation took over 8 years before the perpetrator Lloyd Arthur Masters was
charged with twenty counts of various sexual abuses.

Now that he has been charged the victims are forced to wait a number of months before the initial
hearing. The perpetrator is now 82 and in ill health. CLAN hope that the 8 year investigation
combined with the wait for the initial hearing is not leaving it too long for these victims to achieve
some sense of justice.

Whilst CLAN cannot comment on the intricacies of the system we do believe that something needs
to change in this process to ensure there are not such long delays before a trial goes ahead
especially in child abuse cases. The delays are burdensome to all parties and often places extra costs
at the hands of the taxpayer.

Additionally, CLAN are aware of some cases where a case has been prosecuted yet all the
complaining victims have not been found to take part in the trial.

In the more recent case of Brother William Houston in Victoria, the first victim to come forward was
Mr Geoff Fitzpatrick in the 1990’s (Please see Appendix ?).

More men from St Augustine’s Orphanage Geelong came forward in 2013 to report their crimes
committed by Brother Houston.

Houston’s trial went ahead earlier this year , and William Houston was found guilty and sentenced
to prison

At the end of the court hearing CLAN asked the DPP where was Mr Fitzpatrick , as he was the 1¢
man to report William Houston to the police, both Office of the DPP and Victorian Police replied “
he couldn’t be found.!”

CLAN was able to locate Mr Fitzpatrick’s wife through a lawyer who assists Care Leavers and
subsequently found out he died earlier this year after a battle with cancer in Victoria!

Victorian Police need to explain what avenues of searching they undertook to locate Geoff
Fitzpatrick.

Mr Fitzpatrick never got to have his abuse addressed in a trial against Brother Houston and therefore
never had justice sought at trial in his name. This case highlights the importance of the police in
locating victims and witnesses

Police should have to fulfil a number of steps or perhaps a checklist in searching for victims or
witnesses. This needs to be done so that the police are answerable to the DPP and their superiors
and can account for their efforts. This needs to be addressed so that future victims do not miss
out.

CLAN also believe there have been cases in which the case was not dealt with to its full potential due
to inexperience on the behalf of the prosecutor. It is our contention that any case involving child
abuse should never have an inexperienced prosecutor dealing with it. One of our members ‘E’ had
her charges downgraded to indecent assault and a police prosecutor who was inexperienced took
the case.
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In the trial the perpetrators wife labelled E a ‘slut’ even though ‘E’ was a child at the time and this
statement was never challenged. For E to have to listen to language like that about herself and not
have it challenged was very distressing to her.

Another point which is relevant and also exacerbated by the delays is that of communication with
the Care Leaver/victim/ complainant in a case. Many Care Leavers we speak to are often left upset
and disillusioned with the system because they have no idea what is happening in their own case.

They go for long periods of time with no information as to the status of the case, the date of the
hearing or support in preparing for the hearing.

One of our members ‘N’ had his perpetrator charged which also resulted in him being charged and
placed in an institution. Since then it has become apparent that there was a 15 page
discontinuance document that N had never been made privy to and therefore had been unaware
as to what happened in his case. N had also liaised with the[fEaagiagpolice who were not able to
obtain N’s state ward file, yet CLAN applied and receive his file.

Upon looking further into N’s case all CLAN have been able to find in a TROVE search was that his
perpetrator had been previously charged with theft. The fact that someone could be unware
decades later as to what happened when they were a victim of a crime is an atrocity.

Many Care Leavers have been put in touch with relevant victims’ services in some states but again
the communication isn’t always forthcoming and may only be when there is new information. Most
Care Leavers tell us that even if nothing new is happening, a phone call regularly to inform them that
there is no new information can be quite comforting. It is the reality of the situation for those who
work in the legal profession that they are dealing with people, not just an abstract case, therefore it
needs to be understood that part of their job is in liaising with and talking to the victims they are
working to seek justice for.

CLAN have also unfortunately heard many stories about the difficulties with evidence. These
difficulties not only comprise of the enormous task placed on the victim to give evidence and be
cross examined on this, but also of the prosecution and defence’s treatment of evidence. Firstly, we
have heard on many occasions that prosecutors have discussed the lack of evidence in cases with
Care Leavers. As mentioned in your paper and discussed earlier in this submission it is very rare in
child abuse cases that there is an abundance of evidence, especially when the case is historical. Child
abuse by its very nature is often something carried out privately, secretively, and involves
psychological manipulation of the victim and sometimes others around them to remain secretive
about what is going on. There is often no more than the word of the victim against the perpetrator
and in circumstances like these nothing more should be expected.

Secondly, it can be an extremely harrowing experience for a victim to give evidence at trial, let alone
child abuse victims who suffer from unique psychological characteristics.

There has been a push in Scotland to make sure NO child has to give evidence in court or wait for
court dates and for all evidence and cross examinations to be pre-recorded
(http://www.heraldscotland.com/news/147 91149.display/).

The Royal Commission in its report on Specialist Prosecution Units and Courts
https://www.childabuseroyalcommission.gov.au/getattachment/9465428b-498b-4007-be10-
€66c991c282c/Specialist-Prosecution-Units-and-Courts-A-review-o has noted that in South Africa
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child witness intermediaries are used when child witnesses are giving evidence. CLAN believes that
care leavers giving evidence as adult witnesses should be afforded similar supports.

CLAN firmly recommends that there are processes put in to place such as this which makes the
experience of giving evidence an easier one and which extends beyond children to all vulnerable
victims.

Having ALL evidence recorded will help to lessen re-traumatisation if the evidence is needed again in
an appeal etc. or even if the victim dies in the meantime. Having the option of having evidence pre-
recorded or via CCTV is a good start to enable the victim to also feel safer in their environment.
Having witness intermediaries will also lessen the trauma of giving evidence for all vulnerable
witnesses. As previously mentioned we also advocate for greater training of legal professionals
including judges, lawyers and those who are serving on the jury in child abuse cases about the
psychological characteristics of child abuse victims. There is a common misconception which is often
played upon by defence barristers that someone should or would be able to remember all the
details of such a traumatic event when this is not always the case. Often the defence barrister is able
to discredit the victim when asking them specific details of events of the abuse or even asking them
to recall other events surrounding the abuse. The memory of a child needs to be better understood
by all involved especially how trauma can impact one’s memory as well.

There should then be limits as to how a victim of child abuse is cross examined by the defence
and the types of questions they can ask.

In regard to the issues of joint trials and tendency and coincidence evidence, CLAN believe that in
some cases joint trials have resulted in better outcomes for many Care Leavers who otherwise would
not have had a trial based upon their individual abuse. As stated earlier there can be quite a few
difficulties with evidence of child abuse and sometimes it is only the word of one against the other.
However, when a number of individuals come together who share similar experiences and evidence
it is harder to dismiss the claims as a one off or a child who may be making something up.

A CLAN member recently had a case against one of his perpetrators Robert Burnett (Cooper, 2016,
The Age). Burnett faced 14 separate trials for his crimes, and unfortunately for our member ‘T’ and
one other state ward, the jury was unable to reach a verdict concerning the offences against them
(Please find the letter in Appendix D).

Perhaps if this was a joint trial instead of all being held separately the case would have been viewed
in a different light. More consideration needs to be given to allowing joint trials in these
circumstances in ALL jurisdictions and the rules of evidence should be changed to ensure that
alleged perpetrators are not afforded the benefit of trials being severed except in exceptional
circumstances. (See Jury Reasoning in Joint and Separate Trials of Institutional Child Sexual Abuse:
An Empirical Study May 2016
https://www.childabuseroyalcommission.gov.au/getattachment/b268080d-599a-4d44-a9c5-
c3f8181bae96/Jury-reasoning-in-joint-trials-of-institutional-ch)
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Sentencing Issues

CLAN believes that there are a number of issues which fall under the category of sentencing or are
related to sentencing that need to be addressed in order for the criminal justice system to work
more effectively.

Firstly, the issue of bail, whilst it comes at the start of the process is an issue involving sentencing
and the prison system. CLAN feels that judges award bail too easily to defendants when the risk of
them harming another child in the community is too large to ignore.

Letting a defendant out in to the community whilst awaiting trial gives them the opportunity to
reoffend, perhaps one last time before their trial .

CLAN is unsure as to why the leniency in awarding bail and perhaps judge’s consideration on the
overburdened prison system and tax payer money.

However, surely the first consideration needs to be the safety of children and other individuals in
our community.

It is our contention that anyone charged with serious offences involving child abuse should be
automatically remanded, and if not anyone who pleads guilty should definitely be automatically
remanded, once again proving the need to make the system more expedient for everyone involved.
CLAN is aware of the case of Anthony Peter Freedendaal, a 76 year old Australian man who has
just been found in South Africa after managing to leave the country whilst on bail in 2011 (Evans,
News24, 2016). Freedendaal had been facing 15 cases of indecent assault, five charges of
persistent sexual offences with a child, and four cases of sexual intercourse with a child in
Australia. Unfortunately, being out on bail not only gave Freedendaal the opportunity to flee to
another country but also the ability to reoffend which he did. He was arrested in South Africa in
2014 and charged with sexually abusing three boys and five girls in Capetown. The idea that an
offender such as this was granted bail to begin with is ridiculous, but it also exemplifies the danger
in letting defendants like these out on bail.

The second issue that CLAN has with sentencing is the often lenient nature of sentences for crimes
committed against children.

Judges should always remember that any abuse of a child can change their life forever; some feel
that there is only a shell of them left surviving and a part of them has been taken forever with the
abuse they endured.

Sentencing offenders to a couple of years in prison or even non custodial or shorter sentences is by
no means a fair or just consequence. Many victims of child abuse also end up committing suicide
struggling to live with the consequences of their abuse, these are factors never considered when a
perpetrator is sentenced. Instead judges are guided by historical sentencing for historical crimes,
even though they know better by today’s standard and still also believe that a person’s prior good
character entitles them to be sentenced to a lesser term.

In an article CLAN found on Trove in 1928 entitled ‘Assaults on Children’ the author wrote the
following:
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“The leniency of the sentences usually imposed does not suggest the existence of a high moral
tone, but an indifference to children. It suggests that if the victim were an adult an outcry would
result. Why is it in the opinion of some much less serious to commit a sexual offence against a child
than an adult”.

Unfortunately, not much has changed over the decades that have passed and lenient sentencing for
child abuse cases as well as other sexual offences is still all too common. Whilst much research has
been done into the effects of child sexual abuse, the law does not seem to have developed with it
and the ridiculous notion of sentencing in line with historical standards is archaic.

Just recently Marist Brother Darcy John O’Sullivan was sentenced to just six years in gaol after being
convicted of 22 historical child sex offences and molesting a dozen boys. In the sentencing, the judge
said the “sentence does not represent an appropriate sentence for such offences if committed
today” (Kembrey and Kirkwood, 2016, The Border Mail). The fact that the law has not been altered
to allow sentencing to reflect the nature of the crime rather than the sentencing standard of the
time the crime was committed is deplorable.

In 1977, Exasll=y had a five year gaol sentence overturned even after he plead
guilty toranging from buggery, attempted buggery and indecent assault.
Some of the victims of his abuse were from |Raastl=s here

=frequently visited and took boys home, or out with him for periods of time. In the judge’s
ruling it is noted that the defendant was contrite, he had tried to get help for his problem and that
he wanted to spare embarrassment and distress to his victims leading him to plead guilty. The
judge also said that the original sentence was only to serve as a deterrence to other offenders
because this offender did not deserve a gaol sentence. Instead this offender was let out on parole
and had conditions of treatment and not associating with children imposed on him. The fact that
this is the type of historical sentence given, and is in line with the societal view of the time, is
hugely questionable as to why our current legal system believes it should sentence historically.
This needs to be overturned immediately.

In 1980 Peter John Stoddart was given an 18 month suspended sentence and a three year good
behaviour bond for the attempted buggery of a 13 year old boy (1980, The Canberra Times). Many
of us would look at this today and be thankful that times have changed, but knowing that this was
the norm of sentencing means that it is still taken into account in sentencing today. In this case
the judge also said that all that was working in this man’s favour was his previous good character.
The notion that anyone’s previous good character should be taken into account for a more lenient
sentence is laughable and a disgusting outcome for many victims who have had the unfortunate
experience of dealing with the perpetrator’s ‘bad character’.

Similarly, in 2008, a judge sentenced Henry Alexander who worked in a nursing home and was
convicted of raping an 85 year old resident who was suffering with dementia, to just six months in
gaol (Hadfield, 2008, Herald Sun). He was given a three year sentence with two and a half years
suspended. The judge believed that the offence was not sexually motivated (despite it being rape)
and stated that he was comfortable the offender did not have a psycho-sexual disorder.
Moreover, he also claimed that the perpetrators PREVIOUS GOOD CHARACTER, as well as the fact
that the victim suffered from dementia and the effect of the crime on her would not be fully
known were legitimate reasons for the lenient sentencing. It seems that the most vulnerable in
our society like children and the elderly are the least advocated for by our justice system as they
are not able to articulate as well as other adults in our society the effect a heinous crime has had
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upon their lives. The judge’s comments in this case are beyond laughable and this sentence should
have been reviewed.

Sentences aren’t just there to punish the offender but they are also there to deter future
perpetrators and to reflect society’s general attitude towards the crime.

Sentences like these do NOTHING to obtain justice, it does NOTHING to deter other offenders,
and it also says that the sexual abuse of our most vulnerable means NOTHING to our society.

Unfortunately, having no prior charges seems to have become a get out of jail free card that all
offenders are using when convicted of a crime. Judges have previously shown unnecessary leniency
toward first time convictions which ultimately result in recidivism in a large number of offenders

In a recent trial in South Australia a foster father changed his plea midway through his trial and
pleads guilty to sexually abusing his foster daughter who was aged between eight and ten at the
time of the abuse (Prosser, 2016, ABC News). The little girl has now developed ‘multiple
personalities’ according to the newspaper article and will obviously be severely scarred for life.
The perpetrators lawyer has asked the judge for leniency in sentencing because the offender had
been a productive member of society for most of his life. The fact a person has ‘been good up until
now’ particularly when this may just mean that nothing further is known at that time, is not a
legitimate reason for a more lenient sentence.

Earlier this year two men were arrested in Victoria for possessing child pornography, they were
later extradited to NSW for the RAPE OF A 10 MONTH OLD BABY GIRL (Noble, 2016, Daily Mail
Australia). One of the men was the baby’s father, the other his boyfriend. The boyfriend remarked
that they “did not have enough time to do everything we wanted”. This case is abhorrent, it is
disgusting, and aside from the fact that child pornography was found simultaneously, there is no
mention of previous convictions. If these two men had been productive members of society with
prior good character would they also be given a lenient sentence?

The legal system needs to urgently overhaul the way it considers sentencing and it must be
remembered that there is a first time for all offending and in many cases is followed by future
offending. Furthermore, for many offenders we only know that it is their first conviction, not
necessarily their first offence, we just may not be aware of it. We are also aware that the pattern of
behaviour in sexual abuse shows that many perpetrators have admitted to offending numerous
times before they have been caught, however the nature of sexual abuse means that many victims
do not come forward.

When considering sentences like these, many victims would wonder why they would bother to
put themselves through the trauma and distress.

Similarly, it also seems to be a convenient excuse for leniency when the offender is now elderly
and in ill health. We have heard it all too often in historical cases (as the offenders are usually now
elderly) that they face a more lenient sentence due to these ‘mitigating circumstances’. As our
member Tony is quoted on our cover page “Paedophiles get leniency in court, but where is the
leniency for children”. Tony’s sentiment came after he found out that the perpetrator who was
found not guilty of crimes against Tony, but was convicted of others was asking for a more lenient
sentence due to health issues
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In a similar case, Robert Buckley was also convicted of sex offences against children and worked as
a public servant in Hillside Boy’s Home in Wheelers Hill VIC. Buckley was originally sentenced to 3
months in gaol but this was downgraded to two months due to his age and health. Paedophiles
have had the luxury of getting away with their crimes for decades, and have lived in our society
causing harm to innocent children, why should sentencing be more lenient when they have been
able to get away with their crimes for so long?

CLAN also take issue with the somewhat lenient sentencing of female perpetrators. It seems to be
a widely held myth that women don’t perpetrate child sexual abuse where our experience tells us
very differently. Whilst we have no official statistics it seems to be the case that cases against
women are far rarer than that against men. Furthermore it seems that when there is the prosecution
of a female perpetrator, that the sentence is often more lenient than what is given to their male
counterparts.

Linda Joyce Vale was only recently sentenced to 12 months in prison for sexually assaulting a 15
year old boy who was in her care at the Catherine McAuley Centre in Wembley, WA, over a period
of 8 months in 1984. Vale who is now 66 and was charged with four different offences, despite her
being found guilty and denying committing the crime Vale received a lenient sentence. Details of
this case were difficult to access as it was not comprehensively reported on, rather a very short
article mentioned the case in the West Australian in 2015 of the charges. The verdict was not
published. CLAN subsequently had to write to two different departments in Western Australia to
find out the outcome of this case and we are still wondering whether Vale has been placed on the
sex offender registry in WA. She will be eligible for release on 20* Nov 2016.

Similarly, it was recently revealed that it was the elite Sydney Grammar in which a female teacher
was charged with indecent assault and six counts of sexual intercourse with a person under her
care (Koob, 2016, The Australian). The perpetrators name has not been published and we hope to
see that this case is prosecuted to the full extent of the law and leniency is not given because it is a
female perpetrator.

Another aspect of the sentencing process that CLAN takes issue with is the reduction in sentence if
the defendant pleads guilty, even if it is half way through, or towards the end of their trial.

While CLAN understands the importance of having some sort of sentence reduction in order to
expedite the process and to provide an incentive for those who are guilty to avoid a trial, we do not
believe that the same courtesy should be shown if they decide to plead guilty once a trial has
commenced

On Friday, 21t October, Sydney dance teacher Grant Davies was sentenced to 24 years in gaol with
a non- parole period of 18 years. Davies was charged with multiple child pornography and child
sexual abuse offences against nine different children. The judge stated that in sentencing she had
to take into account the ‘late and negotiated pleas of guilty and the discount to which you are

entitled by reason of them’ (Casben and Blumer, 2016, ABC News).

REDACTED
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If a defendant does not plead guilty before the

commencement of a trial, they SHOULD NOT BE ENTITLED TO A SHORTER SENTENCE.

All this system currently does is allow perpetrators to roll the dice, re-traumatise their victims, waste
tax payers dollars, and decide half way through whether they think they are going to win or not.

This system does not encourage offenders to tell the truth at the outset, rather hold off until they
know the outlook of their trial. This behaviour should not be rewarded.

Lastly, CLAN would like to state that we do not agree with cumulative sentencing. Each Care
Leaver and other victim is entitled to their perpetrator serving a particular sentence in gaol
dedicated to their offence. It should not work in the perpetrators favour that they committed
similar crimes that could be prosecuted and sentenced at the one time so as to designate
concurrent sentences. The idea that currently concurrent sentences are preferred serves no one
but the offender. It may cost more tax payer dollars in the long run, but when that perpetrator
offends against someone the tax payer cares about, this will not be at the forefront of the
community’s mind.

Appeal Processes

As stated earlier, it is essential that children and adult victims of child abuse are given the option to
pre-record all their evidence or give their evidence through a witness intermediary. In the case of
trial delays, and appeals later on, these vulnerable victims shouldn’t be made to re-live something
they find incredibly difficult and traumatising that they have already done. An appeal should not
disadvantage the victim or lead to further re-traumatisation. Furthermore, there should also be
practices in place which limit the effect an appeal can have on the victim who is trying to move on
with their life.

Another aspect of appeals that CLAN feels needs to be remedied is the fact that there is very
limited scope that the prosecution has in being allowed to appeal against a verdict. The
prosecution should be given the same rights of appeal as the defence against both a conviction
and a sentence. If an appeal is made frivolously than this should be the only case in which costs
can be awarded against the prosecution if they fail.

This should help to limit unnecessary appeals, and ensure that the victim has the same rights as the
defendant.

19


kabilan.bascaran
Sticky Note
None set by kabilan.bascaran

kabilan.bascaran
Sticky Note
MigrationNone set by kabilan.bascaran

kabilan.bascaran
Sticky Note
Unmarked set by kabilan.bascaran


SUBM.0046.001.0810
CJS.0003.001.1383_R

Post Sentencing Decisions

CLAN must admit that the ability for offenders to get parole and thus be released back in to the
community seems all too easy in a number of cases. In recent times, especially in Victoria the ability
of those on Parole to reoffend has been in the spotlight. Namely the cases of Jill Meagher, Sarah
Cafferkey, Rachael Betts, Joanne Wicking, Evan Rudd, and Douglas Phillips. In all of these Victorian
cases the perpetrator had a history of violent offending, some of them had been convicted of
murder and had already been sentenced to life imprisonment.

Others were convicted of numerous sexual offences and had been given lenient sentences.

Something all these offenders had in common was that they had been released on parole deemed

not to be a current threat to the community. [REael=8
REDACTED

In a case where the offender who was out on bail, Sean Price killed a 17 year old girl at random
and who had a history of violent and sexual offences including against a child, the judge said that
the principle of Mercy kept him from sentencing Price to life without Parole.

Many of these offenders have been given multiple chances and have been shown ‘mercy’ multiple
times yet continue to reoffend. There needs to be a point in sentencing where mercy does not apply
anymore and instead the best interests of children and of the community are placed first.
Sometimes cases should never get to the parole Board because they should not have been granted
Parole to begin with. There needs to be serious and urgent reform by all jurisdictions to limit the
amount and type of offender who is eligible for parole, especially when serving a life sentence.

In NSW in 2012 the NSW State Parole Authority ordered the release of Terry John Williamson the
‘Bulli’ rapist. He was convicted of 19 charges relating to sexual assaults of nine women, a five year
old girl and an eleven year old boy. He received a sentence of 24 years and served 22 years before
he was released on Parole. In 2014 the NSW government argued that Williamson spend another
five years under supervision after submitting that they still believed Williamson posed a significant
risk to the community. Psychiatric reports labelled him as having a medium to high risk of
reoffending, and spoke about him suffering from a number of conditions including sexual sadism.
Whilst it is positive the NSW government have fought for him to spend more time under
supervision it is not comforting for the community that someone labelled a significant risk and
likely to reoffend is free in our society.

Instances like these highlight the inadequacy of the sentence to begin with, in this case
Williamson has received a little over one year per charge.

Furthermore, it highlights the Parole Authority’s hastiness in releasing offenders and their reluctance
to not grant parole before a sentence expires.

Unfortunately, these cases are not new. In 1944 Ronald Morgan was sentenced to death for the
murder and sexual assault of a seven year old girl (1977, The Canberra Times). The sentence was
later downgraded to life in prison, and after serving 25 years he was released on parole under
conditions of ‘prerogative mercy’. In 1977 Ronald Morgan was once again charged and convicted
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of fifteen charges of sexual assault offences against children under the age of 10. For these charges
Ronald Morgan was sentenced to a measly ten years in gaol. The idea of ‘mercy’ for these sorts of
offenders and the unfortunate repercussions that it holds means that there are many victims in
our society both alive and dead who should never have had the chance nor opportunity to be a
victim in the first place. If the justice system played its role properly these offenders would not have
been out on Parole to begin with or would have sentenced properly initially.

In the event offenders are released on parole there needs to be other conditions put in place to limit
the chance of reoffending.

Apart from the supervision orders, CLAN feel that all those released on Parole for violent and
sexual offences especially against children should be subject to electronic monitoring.
Furthermore, the general restrictions such as sex offender registration should be completed and
all agencies working with children need to adhere to the Working with Children Check. CLAN do
support Derryn Hinch’s concept that a National Child Offender Registry is made public so that
individuals in the community are able to find out if anyone coming into contact with their children
are on this registry.

There are also renewed calls for convicted paedophiles to be banned from travelling overseas.
CLAN supports no passports for paedophiles as we firmly believe that restrictions need to be
imposed for the welfare of children everywhere.

Alarming statistics have shown that a quarter of offenders on the National Child Offender Register
who travelled overseas have visited Denpasar. There has been a sharp increase in Child sex Tourism
and although Australia has vowed to crackdown on this and to charge anyone caught abusing
children overseas in line with Australian law, only one offender has been charged under this. If
Australia cannot monitor and ensure that our citizens are not abusing children overseas then
paedophiles should be banned from travel completely.

CLAN would also argue that paedophiles be unable to leave the jurisdiction they were charged in
due to the inadequacy and inconsistency of child protection measures across different states.
CLAN are aware of the ease in which many paedophiles that Care Leavers were abused by were
able to travel and commit further crimes interstate.

The Link Between Care Leavers and the Criminal Justice System

CLAN is aware of a significant link between Care Leavers and over-representation in the prison
system. We have many members who have contacted us from various gaols around the country,
requesting assistance, support, advocacy, and their records. CLAN is also aware that many of our
members have been in prison in the past.

After some research the only statistic CLAN was able to find was from 1945 which stated that 60%
of the inmates in the Victorian prison system was made up of those who had spent time in a
Children’s Home or Orphanage (Please find article attached — Appendix E). More currently the
Australian Women’s Weekly have quoted that one third of the women in prison have been in
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foster care (Weaver, 2015). In the US, a limited study was done in 2012 which found that 80% of
the prison population had at one stage spent some time in foster care. Similarly in an US study
carried out in 1999, almost half of women inmates and one tenth of male inmates identified as
having been physically or sexually abused before their imprisonment (CASA, 1999). CLAN firmly
believe a lot more research needs to be conducted to understand just how many Australian Care
Leavers have come into contact with the criminal justice system as offenders who are currently or
have in the past served a prison sentence.

Matthew Johnson, the man who infamously killed fellow Barwon Prison inmate Carl Williams in
2010, had a history of being in foster care as a young child as well as youth training centres from the
age of fifteen. Similarly, Bronson Blessington, one of the teenagers who brutally raped and
murdered Janine Balding also spent time in a NSW Boys Home and was sexually abused as a child. It
is clear that there is a link between those who have been in care and those who have or are
currently in prison.

The last men hung in W.A. S A and Victoria had all been in Orphanages and boys Homes.

Also” 35 violent deaths linked to school for Killers” Tamworth Boys Home, NSW or The Institution
for Boys, Tamworth, later renamed Endeavour House. (See Appendix H).

We are sure the Royal Commission is aware through its work with inmates that there are many who
have been abused in the child welfare system that are currently in gaol. This link needs to be
explored so that both preventative and treatment measures can be introduced for this vulnerable
group of offenders.

We have in the past recommended that more support and early intervention for those leaving care
may assist to address this issue, if some of these future offenders can be addressed and treated
before they offend it will save the tax payer millions of dollars.

However, we also need to think about how to best treat and support these offenders once they end
up in the prison system.

CLAN attempt to do this by supporting inmates in the same manner we would support others in
our organisation. We advocate for inmates, obtain their records, provide telephone counselling
and face to face advocacy at other times also. Inmates are eligible to be members of our
organisation and are entitled to the same benefits of membership namely receiving the
newsletter.

We have however had difficulties with the South Australian Corrections Department who has
currently banned inmates from receiving our newsletter due to its content. We have been
attempting to provide support to a number of inmates at Port Lincoln Prison but this is made
incredibly difficult when we are unable to give them the support of our newsletters and other
CLAN members (See Appendix F). Even though South Australian inmates have been receiving our
newsletter for many years, it was decided earlier this year that due to the fact it speaks about
child abuse it cannot be received (Please find letter attached — Appendix G). CLAN find this
remarkable considering no other state has this view, and that up until recently it didn’t seem to
bother those in the corrections Department of South Australia. It is also a double standard as it is
only the prisons which are state run such as Port Lincoln who have imposed this ban on our
material, whereas privatised prisonshave no issue with this.

CLAN feels that inmates need all the support and encouragement they can get who have had the
unfortunate past experience of child abuse and of a childhood in the child welfare system. CLAN are
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attempting to provide methods of support and rehabilitation for these inmates before they are
released back into society.

If they are not allowed materials such as our newsletter how are they going to start the process of
rehabilitation and addressing their particular issues?

CLAN would again like to thank the Royal Commission Into Institutional Responses to Child Sex
Abuse for the opportunity to comment on this issues paper, and for addressing these important
issues. CLAN hope that you are able to use our recommendations and information to inform changes
to our current criminal justice system to ensure ALL Australian Care Leavers have access to justice.

Finally CLAN would like to see the establishment of a legal aid service for Australian Care Leavers
based on the model of the Aboriginal Legal Service!
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Appendix A

Appendices

POLICE CONTACT WITH CLAN

State
NSW
viC
QLD
TAS

SA

WA

NT

Contact with CLAN
YES

YES

FIRST CONTACT IN 2016
NO

NO

NO

NO
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REDACTED
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REDACTED
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REDACTED
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IN AND OUT OF THE DOCK -

T}-‘:ialbcﬁdafﬁn-ﬁdaiul&mw&hlhcincidmmdbmdm
an official of the Supreme Court and is at present
an associale of a leading Victorian Judge. He has devoted a number of years lo the
study of crime in Victoria, and the material in these articles is the result of personal obser-
vations, access lo official documents, and discassions w

in Victoria. The writer was for some years

¥

concerned with the problems.

and Punishment

ith the authorifies most closely

* By GEOFFREY BENNETT

INCE the intention of these
articles is to discuss In broad
outline the factors which com-
monly breed crime in our community,
they will not attempt exhaustively to
dissect the causes of all criminal
act'ons in an endeavour to explain the
impulse behind every crime. There
will inevitably be specific exceptions
to every proposition put forward—
because human nature varies with
each individual, and because cir-
vumstances are rarely duplicated,
any general explanation of human
conduct must of necessity be open to
the critielsm that it does not apply
in particular cases,
However, there are conditions which
precede and accompany lawless acts
80 often as to overstrain coinci-
dence, and give strong reason for
considering them to be factors con-
tributing towards crime., The char-
acter and personality of every man
Is the result of the impact of all
manner of outside influences — en-
vironmental, psychologleal, and

physical, and one of the functions
of this sertes is to show some of the
circumstances which help to deter-
mine which of us will keen the law
and which of us will break it.

It is the object of these essays to
indicate those factors which most
commonly lead to anti-social be-
haviour, It is, however, by no,
means thelr purpose to discuss the
theory of “free will" or otherwise—

from the deterministic doc-
trine of man’s irresponsibility for 9_1!

artinne and aatbine aelde foa

trine of mn;'l irremb‘ilnety’tor Pbeh
actions, and set or
moment the subject of criminal lun.
acy, it must be accepted that, while |
for most people it would be an effort
to commit & crime, there are others
who find it equally difficult not to
do so, As an extreme example, the
cause celebre of Arnold

Sodeman, it will be remembered,
was convicted of murder in 1935, de-
spite n strong defence based on the

ground of ” Unsuccessful

appeals were In every possible
court, including the Judicial Com-
mittee of the Council in Eng-

gm m these l..ctlon?. ub;:t the
er o man
provided & mn::;ﬂan.
Bodeman's paternal great-uncle
died insane. His paternal grand-
father, who also died in an asylum,
had frequently almost strangled his
wife, and had repeatedly beaten her
violently while in the grip of insane
rage. As & lad Bodeman, the mur-
derer, had witnessed or heard of
these happenings. Here we find the
MW plus demented,
violence,

The characteristics of the da-
father were also to be found in the
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father were also to be found In the
father, who, before his death in
Mont Park Mental Hospital, had
been subject to terrible fits of rage,
durlna,w ch he would flog his wife
and children unmercifully. Before
beating the children he would some-
times tie their hands behind their
backs, maniac rage and un-
brutality are present, this
time jolned with the binding of the
hands, which reappeared in Arncld
Bodeman, the son,
TKI: character of Amold Sodeman
bore little superficial resemblance
to that of his forebears. He was a
good father and a kind husband, At
the age of 19 years he was sent {3/
Castlemaine Reformatory — not for
violence, but for passing valueless
cheques, In 1920, shortly after his
release from Castlemaine, ¥1e held up |
and shot the stationmaster at Surrey
Hills, and was returned to prison
until 19026. Neither of these crimes
was of the violent, demented type,
but it Is noteworthy.that in each
case Bodeman had been

|
a8
in 1928, when he commenced t.ol
strangle a lttle girl whom he had
met in the street. nefore_tr_uurlu_

the child he realised what he was
doing and relemsed her., After that
time he made at Jeast six attempts
to strangle children, three or four
of which attempts were successful—
there is some doubt about Sodeman's
guilt In one case. In every instance
he was under the influence of liquor,
and with trivial verbal modifical ;
his description of each crime or at-
tempted crime was the same: '
thing came over me, and I
by the throat."

This man was predest
heredity to mental and
cal abnormality, mﬁum
characteristics of fa
grandfather, it would have
tlhrmnz had his obsession been

an s violent one, though
course, does not nemruﬂ
homicidal tendencies, True
when sober he was not a
man, but when he had been
hereditary lunacy, plus his grand-
father's and father's brutality, plus
the effect of alcochol on his own de-
fective brain, made a combination

of influences which defled control
Bodeman’'s anméals acainet his sano

i

g
3

igi
5

1
RE

oI 1nnuences wnicn dened control,
Bodeman's a against his con-
viction falled use, although he
was abnormal, he fell short of the
standard of insanity required by the

McNaghten's case: "In order to es-
tablish a defence on the ground of
insanity it must be clearly proved
that at the time of committing the
act the accused was labouring under
such a defect of reason from disease
of the mind as not to know the
nature and lity of the act he was
doing, or, {f he did know it that
he did not know he was doing what
was wrong.” Bodeman's was & case
of a compulsion

tions of his

them.

The autopsy carrled out after
Sodeman's execution revealed diseases
of the liver, spleen, and kidneys and
several distinct brain abnormalities.

HE foregoing case is clearly an
extreme example, and it is not

suggested that the ordinary criminal
is impelled by & com| ve obses-
slon. However, the lawbreaker is
abnormal. He is unbalanced in his
attitude towards life, and that ab-
normality is often due to a mhcho-
logical or a cerebral flaw w in
many cases amounts to mental de-
rangement. In America some years
ago intelligence tests of 834 delin-
quent boys revealed that only 15.67%
of them were of mental
capacity. Following these tests the
authorities in charge of Bing Sing

:

| Gaol carried out an tion of
all the convicts in their charge at
that time. This showed
that 580% of the deviated
!from normal average mental health,
while “18.9% were inferior or psycho-
pathic to such a degree as to render
their adaptation to the ordinary re-
quirements of society extremely diffi-
| cult, if not impossible.” It was also
| revealed that a further 12% were
| suffering from recognised diseases of
the brain.

These figures mean that about 72%
ot the convicts in one of America's
| largest prisons were, to some extent,
'mentally abnormal, if not actually
insane, The mental twists of gtde
varied,

of circumstances.-

nomie inferinrity ‘Mar Asvalan a naw

31

law as lald down a century ago in|.

not of |
dementia. He knew what he was|.
doing; he appreciated the implica-|:
eeds; but he was unable |-
to control his M¥mpulse to commit|

s ma . —— e W -
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OI clrcumstances.- Boclal an
nomic inferiority may develop

luvo “l

tion and fraud may spring
checked deceitfulness in
Assaults, both common and sexual,
are often the result of domineering
habits dellbenmy built up tr‘ hide

% uss0-

EE
€
wh
5
?:
2

developod a !mdo of lupeﬂmity

power that even
emvlnoed himself. hd )
nation, “Scarface” Al Ca led &
but the force w drove

m of themm to viclent brutalities
in an effort to convince everyone of
their superiority was the same old
inferiority complex of which we hear

so0 much, i
oannof be. a6

With the necessary
absolute insanity, it
serted that there is ome cause of
any crime. Criminal behaviour, like
all other behaviour, is what Pro-
fessor Morris calls “a continuously

nglng lgm:tem ﬂmﬁvﬂy t}rﬂm
terp orces
within x.t'xwu the criminal

person.” M’any Jorces, that is the
important point, For every man the
combination is umque and their
effect upon him is unigue. Thus,
when it is said that loyment,
poverty, mental defect, the like
cause crime, the statement is only
partly rlzht: If unemploymmt hits
& particular man in just the right
circumstances it may be the deter-
mining factor in causing him to com-
mit a felony, but if the same unem-
loyment came unaccompanied by
fbone identical concurrent circum-
stances, or {f circumstances

FNONSIDER the influence of poverty
Win the light of the foregoing

statement, Poverty has two mtn
efTects. A positive
nnd 8 more negative one, m—

M AR EO AN AAAMBNME T ENATAA IANTANMASAT Bl W A A A AR A e

;mumﬂo n-
sentamact or )b may found
of . The degree to which
these characteristics are developed,
of ocourse, varies with the
mnd::i Their intensity may be|

tralts—

ther like rabbits in
lighted basements and swe
utucl when young chﬂdren
to sleep, roam the streets at mth

his
book Cr!mi puts it this way:
"Wlunhunungmummtt{-n

and women remain civilised.”

This s terribly true. Having re-
gard to the awful slums which are
permitted to exist in every capital
city in Australin, the wonder is that
any child living there could become
other than a wild beast preying on
the society which has given him less
than nothing. And yet, to their in-
finite honour, the omwhalmlnc ma-
g-lty of the people in these areas

remain good citizens,
Which is clear if somewhat nega-
tive proof that poverty is only one
of the contributing causes of crimi-
nal behaviour,

CTORIAN gaol records show

that 860% of convicted men come
from homes broken by divorce, lepn
ration, or by death, Ol.wiounlg
separstions cannot be rightly blamed
In every case, since a percentage of
parents, whether Mving together or
not, would be likely to breed crimi-
nal children, But the figures are
still significant.

whohy the same 60% just men-
tioned, spend their chndhood in
orphmagea or similar institutions.

Good homes are nir stranosst neac

32

Another important |.
fnet leading to the same conclu-|'
n, is that 60% of convicts, and not |
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Appendix F

orpnanages or simliar institutions.
Good homes are our stro t pro-~
phylactic against crime, men
whom the community is forced to
regard and treat as predatory ani-
mals—the assaultive, brutal, unmoral

ters—almost invariably come
Mshmken or unhappy homes, The
anti-soclal conduct of most of these

| offenders has, fundamentally, a psy-

chological basis. During their early
years they have found lfe almost
unbearably hard, and people utterly
callous and unsympathetic, and In
consequence they have built up a
savage resentment complex, and an
idea that possession and wer are
life's primary objects, and t kind-
ness, common decency, and gelf-
control are weaknesses,

In a number of cases which have
come to the writer's notice a crimi-
nal life has been the only cal
consequence of the offender's -
hood environment,

Closely connected with the question
of the psychological bases of crime
is the study of the ductless glands.
This science, known as ocrin-
ology, is of the utmost importance
in the consideration of crime, par-
ticularly of those crimes with a
sexual origin. If the pituitary gland
lacks certain secretions known as
gonadotropic hormones, sexual im-
pulse is entirely absent; if, on the
other hand, the supply of these
stimull is too generous, the person
becomes an uncontrollable sexual
maniac. Exhibitionism, indecency,
some forms of cruelty, and criminal
assaults usually have their funda-
mental origin in an overstimulated
pituitary gland,

Much crime is committed by per-
sons of subnormal intelligence. A
20-year survey of case histories of
Victorian convicts, compiled the
Inspector-General of the Vietorian
Penal Department, Mr Akeroyd,
shows that mental deficlency among
convicts Is 13 times as great as
among ordinary citizens. These men
may be subnormal because they have
never been encouraged to think or
reason for themselves, or they may
suffer from thyrold deficiency.

The thyrold gland secretes a
stance contunfnz fodine and called
|m:ln. The cgnua.nuty of lodine is

tely small, but it makes all the
difference between idiocy and genius,
An overdeveloped thyroid gland pro-
duces a nervous, alert, mg probab

Ly
excitable person with
quick mln!: hut i fh..ﬂhﬁu‘i.l’
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TAuCILMDIE DErson  with an '

quick mind, but if the re-

less fodine

than it should the result is mental
deficiency to the point of imbecility.
' With the balance of normality so
finely adjusted, it is little wonder
that there are men who, tho far

' from insane, do not react to jife In
&n ordinary acceptable way.

: BROADLY speaking these articles
: attempt in some measure to ex-
- plain the fundamental origins of
. criminal impulses, but they do not
. seek to stimulate sympathy with the
‘" ordinary criminal. As @ neral
rule, such an attitudeis a taken
Bad flst 5 e SR b
ust as much encouragement t
become criminals as have those who
succumb to their worst instinets.
The position obviously is different
in respect of such men as Sodeman,
or with any  other *“compulsive”
criminal, for these men cannot con-
trol themselves, they /
strive to do so with all their mtghe
In the interests of the community
and of themselves they should be
locked up where they cannot do any
harm, but they do not deserve pun-
ishment, However, excluding the
mentally deranged class, the law-
breaker knows he is acting wrongly,
and is well aware that he has alter-
native honest means of living. He
deliberately chooses the easy but
wrong way, and so fully earns the
cengure of the community.
The purpose of this essay, there-
fore, is not so much to excuse the
criminal 85 to indicate the causes
ty. If we under-
stand the forces which gcneraily lle
behind unsocial acts, we are in the
position to remove those influences,
and check their results before they
develop. [i is ver{ necessary to
nish crime when it oceurs, hut it
far more necessary and desirable
to prevent that crime from ococur-
ring, or when it hax been committed
from recurring
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12 December, 2014 10:50AM ACDT

Port Lincoln prisoners abused as children in care offered
support

By Eloise Fuss

Prisoners who faced trauma and abuse growing up in state care are being urged to access support and
not take their stories of suffering "to the grave".

CEO of Care Leavers Australia Network (CLAN), Leonie Sheedy, last week identified 27 men at the Port Lincoln Prison
who had grown up in care, and said this correlation was not a rare occurrence.

"The shift from orphanages, boys homes and foster care to adult jail is staggering," said Ms Sheedy.

"Don't collect your $200 when you get out of being a state ward at 18, just move straight into the jail system."

Ms Sheedy said it wasn't uncommon for the half a million Australian children who were raised by an institution or care
system to move unsupported into society, ill-equipped for adult life, and consequently move into crime.

"We were never ever slowly introduced to the outside world," she said.

"You were sent a letter saying you were no longer a state ward at 18, don't forget to make a will and go off and live your
life in society - good functioning families don't do that to their children."

Ms Sheedy said simple challenges of not having basic life skills, like how to bank or tell the time, combined with
lingering grief and trauma from their childhood and a distrust of government and institutions.

"No wonder the running race into adult jails occurred."

Travelling to the Port Lincoln prison, Ms Sheedy aimed to inform prisoners who had grown up in care that they could
also access support and a voice.

"If they have grey hair | use the word orphanage, if they have lighter hair | say boys homes, and if they're young, in their
30s, | say juvenile justice or foster care.

"I think many of them are just amazed that people understand this history".

Ms Sheedy said due to a lack of support prisons can be reluctant to "open up this can of worms" about what happened
to inmates who grew up in care, but she hopes to see this change.

"For the very limited time that | had with them | encouraged them to write their stories, and within the first five minutes of
talking to these men they have the title.

"One young man, he's about 30, and he said 'the unsolved mystery of why we were taken away’, he still doesn't know.
"Another guy said to me, 'l think I've been through every foster parent in South Australia'."

For those who additionally suffered sexual abuse in these institutions, Ms Sheedy aimed to make prisoners aware they
were not excluded from the Royal Commission into Institutional Responses to Child Sexual Abuse.

"It can help them by being believed and validated, if the highest office in Australia believes their story and they are
treated very respectfully and they get a chance to be heard.

"| say to all the oldies, 'don't take this story to the grave because it won't do anybody any good in the coffin'."

But as the Royal Commission wades through many sexual abuse inquiries, Ms Sheedy warns prisoners they will have
to face up to another burden of their childhood: waiting.

"Children who grow up in homes had to wait for everything, imagine 100 people all trying to survive on a daily basis,
children can't even bear to wait in a family home of three.

"Their waiting is just triple to what a care leavers waiting is on the outside, and so the message for the prisoners is, |

have to say 'they will get around to seeing you'.
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35 violent deaths linked to 'school for killers'

By Gooht Thompeas, ABC Wews Crine Inveatgate Ut

Lisclated W 14 Dec 2017, & 3w

More than 38 viclent deaths in Australia have been linked to men wha sttended the same, often brutal, boys’ hame
lon has

when they were gors, an ABC 9
Fiftean of these deaths led 1o convictions for exthar murcer of mansiaughter

Tha in: for Boys, T s d i 1547 as & placs of punshmant for boys aged 15 10 18 who
absconded from offwr boys” homes.

by some of A s most indi illery and , inchuding Arthur Staniey ‘Neddy' Smith. Geomge

M was
Freaman, Kevin Crump, James Finch, Anchibald McCaferty and Baty Munday
whao, while they did not go on 1o commit sencus clences. all agreed that time

The ABC has s former
spant i the boys home in Tamwor coulld Bm someone 190 8 killer

"M gave you the killer instinct " said 67-year-okd Bob McCluland, who was sent 1o Tamworth for five montihs in 1962

“Anyone crossed you, you'd just cut their woat * he said

Described as @ ation camp”, “Alcatraz” and comparable 1o "a p
was once B colonial jal wheve prisoners were Sogged and hanged

Once transferred there, boys were not allowed 10 spaak 1 each other or

of war camp during WWIT, thi institution

other, Blone in brick-walled calls which froezing
mﬁMnu;u g It gave you the killer instinct,
Anyone crossed you, you'd
They had steel buckets for todets and the only kight came though an ron- just cut their throat
g Bo0 MoCuuland

Allaged punshments included beatings, food deprivation, isolabon. pushing
heavy sandsione biocks across the floor and inmates being forced 10 walk

around with cardboard boxes on their heads.

The Institution for Boys, Tamworth was later renamed Endeavour House® and S0me communicaton between mmates was
permitied. A spate of inmate suicides finally forced its closure in 1989, The building is now used as an adult prison

The legacy of the Tamworth boys’ home continues ta nicochet amund the wals of Australa's prisons. where 8o many of ds
alumni have ended up - often for commitiing viclent crmes.

BC has obtained a full kst of those who atiended the instituion foliowing 8 freedom of information request 1o the
of Family and Cormective Services. Because of privacy concems, the sumames of the inmates were

cross-checking first rames against dates of birth has confirmed that when they were aged arcund
most notonous criminals wend through what has alsc been described s the worst detention facity
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EOORAPEC: Boys ke o5 a2 S rsiiuion 4o¢ Boys, Tameort. (Couery |amidy vl oty Saraces:
Bty Munciay and George Freeman - ke Neddy Semth . denty thes tre ot Tamworth a5 among the worst expersnoes of
Pow ives and one which guaranieed a e of crrve
In hes autobiograpty, Munday wicle: “When | take tme 1o reflect now on My days in Tamworth and what they &d 1o me. |
SN aimcat ley blame here for what Nee dore
1 came out of thers & hardened but scared Boy on the werge of manhood. | kel full of hases *
This anger iater bansiated info & sadebe

| would cruise parks looking for lovers sifing in their can. We'd sneak up behind ™ and put 8 gun 10 thesr

“Sometimes
heads snd take them 1o some hde-out. Then we'd baah e guy and rape the gt | used to bell them after we fnished e
W wars going 10 kill them, just IS 568 B locks on ther taces There had been 56 many tmes | had been hat scared of

death, | just wanted 10 Sad M reactons

ik =

The aleged Sydney cme boss. the late George Freeman, who was
dramateed as the grey-haired star of one of the Uncerdedy TV seres, o S5
v ing ol T I his book | dont know anyone who
came out of Tamworth in
He was theve in 1952, before nmates reporied regular bashings However, those days who didn't go on
with a life of crime

he says his introducton 1o the place was being king-hi by an offcal

“When it care % psychological pressure on young minds. | Bk the G e
Tarmaceth boys’ home was probatdy the toug! most damaging

| @ver saw the inside of * Freeman wites.

“They coukl break kics in thene. They would tanure your mind with e p 1 was mindiess disciplne, unp tree
and cruaed.

1 don't know anyone who came out of Tammworth in those days who didn't go on with & e of crame. Il was them or us 1t had

1o be 10 survive.
“All Tarmworth did was ingrain the bittlerness. They created the uitimate frshing school for carms *

‘Violence begets violence'
inmates who attended Tamworth anound the same time as Keth Kelly say beatngs were commongliace in the

Inmates from the 1950, 1570s and 19808 repcet less abusve eatment all agree the axparence was
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